COURT OF PETTY SESSIONS, HOBART
IN THE MATTER of the Births, Deaths and Marriages Registration Act 1999, Section 19 

________________________________________________________________

I, insert full name of insert residential address in the state of   FORMDROPDOWN 
 hereby apply for leave to appear before a Magistrate in the Court of Petty Sessions at insert court location, there to produce evidence relating to the birth of my  FORMDROPDOWN 
 Insert child's current full legal name (name at birth: insert child's name at birth) and to apply for an order that the said birth should be registered.

I produce herewith:

1. child's first name Chinese Birth Certificate

2. child's first name  Chinese Birth Certificate (English Translation)

3. child's first name Chinese Adoption Certificate

4. child's first name Chinese Adoption Certificate (English Translation)

5. Letter from Department of Health & Human Services – Adoptions Services confirming their approval for the adoption.
Together with the required certificate of “No Record” as supplied to me by the Registrar-General of Births, Deaths and Marriages.

Dated at place in the State of  FORMDROPDOWN 

This        day of                           20 FORMDROPDOWN 






………………………………………………







Signature of Applicant

AFFIDAVIT

IN THE MATTER OF THE BIRTHS, DEATHS AND MARRIAGES REGISTRATION ACT 1999, SECTION 19

I, 1st parent's full name of address in the State of Tasmania make oath and say as follows:

1. I am the adoptive  FORMDROPDOWN 
 of the  FORMDROPDOWN 
 child to whom this application relates, child's full legal name (hereinafter ‘child's first name’).
2. child's first name adoptive  FORMDROPDOWN 
 is my  FORMDROPDOWN 
, 2nd parent's full name also of address.  
3. child's first name was born child's name at birth in city/town, name of provence province, Peoples Republic of China on date of birth and her adoption was finalised on date of adoption in city, provence, China in accordance with the laws of the Peoples Republic of China, the Family Law Act 1975 (Cth) and the Family Law (Hague Convention on Inter-country Adoption) Regulations 1998 (Cth).

4. A copy of child's first name adoption certificate is attached hereto and marked with the letter “A”, a copy of child's first name Chinese birth certificate is attached hereto and marked with the letter “B”.

5. My  FORMDROPDOWN 
 and I, together with child's first name, returned to place of residence , on date of arrival in Australia after returning from adoption, where we reside permanently.
6. I have sought a search of the records of the Registrar-General of Births, Deaths and Marriages to obtain a copy of my  FORMDROPDOWN 
 birth certificate.  Annexed hereto and marked with the letter “C” is the result of that search which indicates that there is no record of my  FORMDROPDOWN 
 birth in the office of the Registrar-General

7. I say that my  FORMDROPDOWN 
 is identical with the person whose particulars are contained in the documents annexed hereto and request that the Court make an order that details of  FORMDROPDOWN 
 birth and adoption be entered into the records of the office of the Registrar-General of Births, Deaths and Marriages.
SWORN by the deponent

at place on the           

day       of       2018


 




Before me …………………………..

Justice of the Peace/Commissioner for Declarations
SUPPORTING INFORMATION

Children adopted from China are in a unique legal situation, compared to all other internationally adopted children, in that their adoption is completed in China and is automatically recognised under Australian law due to the Family Law (Hague Convention on Intercountry Adoption) Regulations 1998 (Cth).  The two relevant regulations are:

Adoption of a child from a Convention country to Australia

16.
(1)
This regulation applies if:

(a)
an adoption, by a person who is habitually resident in Australia, of a child who is habitually resident in a Convention country is granted in that country; and

(b)
an adoption compliance certificate issued by that country is in force for the adoption.


(2)
Subject to regulation 22, the adoption is recognised and effective, for the laws of the Commonwealth and each State, on and from the day the certificate becomes effective. [emphasis added]
Effect of recognition of an adoption 


18.
Recognition of the adoption of a child includes, for the laws of the Commonwealth and each State, recognition that under those laws:

(a)
the relationship between the child and each of the child’s adoptive parents is the relationship of child and parent; and

(b)
each adoptive parent of the child has parental responsibility for the child; and

(c)
if the laws of the Convention country where the adoption was granted provide that the adoptionof the child terminates the legal relationship between the child an the individuals who were, immediately before the adoption, the child’s parents – the relationship is terminated; and

(d)
the child has the same rights as a child who is adopted under the laws of a State. [emphasis added]
The reason I am applying for this order is that despite the Federal Government’s best intentions, my  FORMDROPDOWN 
 in fact does not enjoy the same rights as a child who is adopted under the laws of Tasmania because, unlike domestically adopted children and children adopted from other overseas jurisdictions where the adoption is finalised in this Court, child's first name will not be issued with a Tasmanian Birth Certificate, and instead will be forced to show a combination of  FORMDROPDOWN 
 Chinese birth, abandonment and adoption certificates in certain situations, depending on what  FORMDROPDOWN 
, or us as  FORMDROPDOWN 
 parents, are trying to prove.  For example, to prove we are  FORMDROPDOWN 
 parents and have the right to enrol  FORMDROPDOWN 
 in a school or consent to a medical procedure, we may have to show any or all three certificates as we are not named as parents on  FORMDROPDOWN 
 Chinese Birth Certificate, nor is  FORMDROPDOWN 
 name at birth that by which  FORMDROPDOWN 
 is now known.  This is potentially humiliating and emotionally disturbing for my  FORMDROPDOWN 
, to have to reveal very personal details (such as the fact  FORMDROPDOWN 
 was abandoned anonomously by her birthparents) of  FORMDROPDOWN 
 life to complete strangers.  This is not a situation I want my  FORMDROPDOWN 
 to have to cope with on a regular basis.  

This unfortunate situation arises largely because of the wording of the Adoption Act 1988 (Tas).  The problem with the Adoption Act 1998 is that under Section 64 the Registrar is only required to record the details of the adoption (which would subsequently result in the issuance of a birth certificate) upon receipt of a memorandum under Section 62 in relation to the making of an adoption order by the relevant court.  As my  FORMDROPDOWN 
 adoption was completed in China, and is recognised as effective in Australia by virtue of the Family Law Act 1975 and the abovementioned regulations thereunder, no such adoption order is ever made, and therefore the requirement for the Registrar of Births, Deaths and Marriages to record the details of the adoption is not enlivened.  

Furthermore, I would submit to the Court that Reg 16(2) above is sufficient justification for the issuance of an order to register  FORMDROPDOWN 
 birth in Tasmania, as  FORMDROPDOWN 
 Chinese Adoption Certificate is by virtue of that regulation, effectively the equivalent of a local adoption order for the purposes of applying both Commonwealth and State laws, including the application of the Adoption Act 1998 (Tas) which, if the order were made locally, would automatically result in the registration of her birth in Tasmania.

This situation is not unique to Tasmania, many other states have the same problem.  This was identified by the recent Federal Government enquiry into Adoption which was headed by Bronwyn Bishop and their recommendation was that all States that have not already done so, amend their legislation to allow Chinese-born, internationally adopted children to automatically receive a birth certificate upon presentation of their Adoption Compliance Certificate to the Registrar-General.  The Tasmanian government is currently in the process of amending the required legislation to allow for the registration of births of Chinese adoptees, as a result of the cases referred to below which were decided by this Court in 2008 and 2009, however, they have not as yet indicated whether or not the legislation will be retrospective, therefore children adopted before its commencement may still have to seek relief in this court.
Additionally, I would also submit to the Court that by virtue of the Adoption Act 1988 (Tas), Section 59 which states:

PART IV - Recognition of Adoptions 59. Recognition of Australian and certain foreign adoptions 

      (1) In this section, 

"prescribed place" means – 

(a) another State; and 

(b) a Territory; and 

(c) New Zealand; and 

(d) a convention country; and 

(e) an agreement country. 

      (2) The adoption of a person which occurred – 

(a) before or after the commencement of this section; and 

(b) in a place that was a prescribed place at the time of the adoption; and 

(c) in accordance with the law of that place at that time – 

has, so long as the adoption has not been rescinded under the law in force in that place, the same effect as an adoption order made under this Act and has no other effect.

It is possible to argue that child's first name Chinese Adoption Order, should upon application to this Court, result in the issuance of an order to the Registrar-General to record details of  FORMDROPDOWN 
 birth and adoption in the Register, as this is the effect of an adoption order made under the Adoption Act (Section 62).
Fortunately the Births, Deaths and Marriages Act 1999, Section 19 gives this court the discretion to order details of a birth be entered on the register thus providing us with a practical means of obtaining a birth certificate for child's first name, without having to wait for legislative changes that may take years, and may not be retrospective in application.  This Court has previously ruled
 that births/adoptions of Chinese born children by Tasmanian resident parents fall within the scope of births that may be registered under the Births Deaths and Marriages Act 1999, Section 12(4).  Despite this ruling, the Registrar of Births, Deaths and Marriages continues to refuse to register the births of Chinese adoptees who are resident in Tasmania without an order from this Court requiring them to do so in each individual case, thus forcing those adoptive parents who wish to obtain an Australian Birth Certificate for their Chinese born children to take action in this court.
Additionally, there have been two earlier cases
 decided by Magistrates in Hobart and Devonport on almost identical facts [the earlier cases were adoptions under the Family Law (Bilateral Agreement – Intercountry Adoption) Regulations 1988 which are essentially identical regulations that applied at the time of the children’s adoption to which those cases related, as China had not become signatory to the Hague Convention at the time, but has since], and in both those earlier cases the applications were granted.  

Therefore I respectfully ask that you follow the precedent set in the earlier cases and exercise your discretion in child's first name favour by ordering that details of  FORMDROPDOWN 
 birth and adoption be entered on the records of the office of the Registrar-General of Births, Deaths and Marriages.  Not only would this order enable child's first name to receive what all other children who are adopted from overseas jurisdictions automatically receive upon completion of their adoptions in Tasmania, an Australian birth certificate, it would also ensure that child's first name does in fact enjoy the same rights as children who are adopted under Australian Federal and State laws, as was intended by the Federal Government when it enacted the Family Law (Hague Convention on Intercountry Adoption) Regulations 1988, Reg 18 in order to ratify into Australian law one of its treaty obligations under the Hague Convention on International Adoption (specifically Article 26).
Also attached hereto and marked Annexure D is the information required by the Registrar of Births, Deaths and Marriages in order to register child's first name birth, I would respectfully ask that this information be included with any order sent to the Registrar, should this application be sucessful.

� In the matter of an Application under Section 19 of the Births, Deaths & Marriages Registration Act 1999 and Michelle Louise Cowie [2009] Hobart Magistrates Court 90947/09 (Unreported, 14 July 2009).


� In the matter of the Registration of Birth AJJB [2008] Hobart Magistrates Court 91183/08 (Unreported, 22 April 2008); In the matter of the Registration of Birth AXYF [2008] Devonport Magistrates Court 85083/08 (Unreported,  Hill J, 14 April 2008).





